#36. 300 3/18/75
Memorandum 75-23

Subject: Study 36.300 - Eminent Domain (AR 11)

This memorandum presents for Commission consideration comments concerning
AB 1l vhich were not covered at the March 1975 meeting. Exhibit I (green) is
another copy of the letter from the Department of Transportation; we will
commence at page 9 of the letter and continue to the end. Exhibit II {yellow)
is a letter from the Southern California Edison Company; we have not considered
the comment at pages 3-4 of the letter. Exhibit III (white) is the letter
from the City of Los Angeles which includes the page that was previously miss-
ing. This letter contains some new points not previously considered by the
Commission and suggests some compromise solutions and, hence, should be read
with particular care.

The staff in this memorandum will restrict itself to indicating those
matters on which the Commission made decisions at the March 1975 meeting

which are also covered in the attached letters.

§ 1240.220. Acquisitions for future use

The City of los Angeles (Exhibit ITI-~white--pp.14=15) is concerned
about the future use sections. At the March meeting, the Commission determined
to amend Section 1240.220 to provide a 10-year future use periecd for acquisi-
tions under the Federal Aid Highway Act of 1973.

§ 12L0.340. Substitute condemnation where cwner of necessary property lacks
power to condemn property

The City of Los Angeles (Exhibit III--white--p.16) indicates its belief
that this section may be unconstitutional. The (Commission considered a similar
comment from the State Bar Committee but declined to make any change in its

recommendation.



§ 12k0.L10. Condemnation of remnants

The City of Los Angeles (Exhibit IIT--white--pp.17-18} would delete
subdivision {c) of this section. The Cormission considered the same proposal
from the Department of Transportation but declined to make any change in its

recommendaetion.

§ 1255.420. Stay of order of possession for hardship

The City of Los Angeles (Exhibit ITI--white--pp.28-23) would delete
this section or limit its operation. The Commission considered the similar
proposal of the Department of Transportation to delete the section but

declined to make eany change in its recommendation.

§ 1263.205. Improvements pertaining to the realty

Both the Department of Transportation (Exhibit I--green--p.10) and the
City of Los Angeles (Exhibit III--white--pp.30-31) would like to see this
section narrowed. The Commission previocusly considered the State Bar Committee's
proposal to broaden the section but declined to make any change in its recom-

mengdation.

§ 1263.510. Compensation for loss of goodwill

Both the Department of Transportation (Exhibit I--green--pp.13-14) and the
City of Los Angeles {Exhibit IIT--white--pp.34-36) would delete this section.
The State Bar Committee had previously proposed expansion of the section but,
at the March 1975 meeting, informed the Commission that it now supports the

section as drafted.

§ 1265.310. Unexercised options

The Department of Transportation {Exhibit I--green--pp.l4-15) opposes
this section. While the Commission did not consilder this section at the March

1975 meeting, the staff notes that a recent California Supreme Court case,
-2



County of San Diego v. Miller, holds that the owner of an unexercised option

to purchase real property has a constitutional right to compensation. A copy
of the case is attached as Exhibit IV (buff). The staff believes that the
Comment to Section 1265.310 should be adjusted to reflect this case and will
present a draft of a revised Comment in Memorandum 75-3.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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STATE OF CALIFORMIA—BUSINESS AND TRANSPORTATION ADEMCY EDMUND G. BROWN JR, Govermer

DEPARTMENT OF TRANSPORTATION

LEGAL DIVISION
]WQ N STREEY, SACRAMEMTCG $3814
#.0. BOX 1438, SACRAMENTD $5807

February o, 145

Californis Law Revislon Commission
S¢hool of Law

Stanford Unlversity

Stanford, California 9L305

Gentlemen:
In re: AR 11

The State Department of Transportation 1s greatly interested

in and-concerned wlth the above blll as Introduced by Assembly-
marn MeAlister, Durding the past flve or nmore years whille

the Commission has been cngaged in studies in this fleld, the
Department has provided representatives from its legal division
to provide advlce and asslstance fto the Commlssion, Many of
the followlng comments synthesize comments of those represen-~
tatives made verbally at those past proeceedings of the Com-
miselon, The Department has recently had the opporbtunlty

to review AB 11 and would now llke to offer our analysls of
this proposed leglslation, We had previously commented on
July 1, 1974, on the tentative recommendations relating to
condemnaoien law and procedure and thils letter is an update

of our prevlicus comments to reflect leglslative changes.

Qur comments on AB 11 are as follows:

THE RIGHT TO TAKE

The Comm1551cn has recognized our previous suggestlons regard-
Ing the Department of Aeronautics and AB 11 has incorporated
our recommendations in thls area,

Article 3. TFuture Use

The hasiec concept expressed in Article 3 1s sound, nowever, we

belleve that certaln safeguards should bz included in this

proposed article iIn crder to protect apainst an 1rrational

court decision that may Jecopardize the tiring of a2 project.

We believe that the addition of a provisglon that procf that

the project for which the property is belng acqulre as |
q“ﬁ""“i

-
L

AL L -



Californis Low Revipgion Commicosion
February &, 1975
Pape 2

been hucgeted by the condawnor ralses z conclusive presumption
that the aequisition is not for a future uvse will create an
adequase safoguard., The follewing groposed addlticn to
Article 3 iz submitted accordingly:

"Notwlthstanding any cther provision of this Article,
where the condennor proves that funds have been
budgeted by It for construction of the projeet for
which the property 1s being zequired, such proof
shall ereate a concluslive presumptlion that the ac-
gulsition is not for a future use."

Previocusly the Commission's recommendation had made it clear
that the seven-yecar perlod set forth 1in proposed Sectilon
1240,220 was based on the period provided in the Pederal Aid
Highway Act of 1068 within which actual construction must
commence on right of way purchased with Federal funds, This
pericd was extended to ten years by the Federal Ald Highway
Act of 1973, A ten-ycar perlcd is more rezalistic under
current condlticns and the Department suggests that the
period of ten years he substltuted for the seven-year period
in proposed Section 120,220,

Article 5, Execess Condemnation

Proposed Article 5 (ixcess Condemmation) introduces a new
concept in condemnation proceedlings. Section 1240,410
allcews the condemnee to defeat the condemnation of a
"pornant" upon proving that tShe condemnor has a sound means
to prevent the propercy from becoming a remnant.,

Although thls provision may appear t¢ be relatively insipg-
nificant, 1t willl undoubtedly lead Lo extensive litization

in those few cases where excess condemnation is proposed by
the condemnor wlthout the concurrence of the condemnee,

The test provided by the proposed statute creates a labyrinth
of opeculative lnguiry regarding feasibllity of a particular plan
of mitipation. In order to determine feaslbillity of any
such plan, it will be neceszary to first determlne demapges
that would ctherwise cceur 1f the remnant were not aegquired.
fny such Ilnqulry will undoubtedly add several days of trial
time to an already overburdened Judleial system, The Depart-
ment belleves that the extent of judleial Ingulry should be
limited to the guestion of whether the remmant 1is of "little
market value," Furthermore, 1t 1is our recommendatlion that
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the presumptlon created by proposed Section 1240.420 should
be a presumpbion affecting the burden of proof, Such a
provislon should discourage spurlous lssues from belng ralsed
by the condemnee yet allow full sdjudlcation where a truly
meritorious case exists,

Seectlon 1240.510 '"Property Appropriated To Public
Use May Be Taken Tor Compatlble
Public Use"

Section 1240,530 "Ters'ns And Condiltilons Of Joint
Use"

Seetion 1240.530 “Right Of Prior User To Joilnt Use"

These proposed sectlons by the California Law Revision Com-
misslon may have great effect not only on highway rights of
way but alsec on other State lands and rights of way such as
tldelands and other publiecly owned lands under the Jurisdic-
tion of the State Land Commission, park lands, ete, The prior
Code of Civil Procedure sectlons dealing with thils subject

were hardly models of clarity, As a result, a rather complex
scheme of special statutory provisions and master agreements
between varlous public users grew up to handle problems of
Jodnt use and related problems, such as removal when one use

ls expanded, equitable spreading of maintenance costs, ete,
Specifically, State highways are covered by Sections 6560-670
c¢f the Streets and Highways Code which provide for permit
provisions for encroachments by other users in State highways. .
These permits contalned provisicns for relocation of utllities,
rallrcads, electric power, gas and water facilities sg placed.
In most cases the permlit wlll not be issued where there is an
inconsistency with either the present or future use of he
highway or the safe usc thereof by the publie. The Commilssionls
proposal has "eclarified" the former law and speeifically pro-
vides that matters of consistency and adJustment of terms and
conditlons of jolnt use are te be left to the courts, It
seems to the Department thaot thils cannot help but have an
effect on prior statutory and contractual arrangements concern-
ing these matters. Further, the criteria which the Judiciary
1s to apply in determining these complex matters are not
specified. It must be recognized that a right of way, where
Jolnt use 1ssues may arise, may extend through several judilecilal
Jurisdictions, The criterla apolied by one court may not be
followed by another. .. Specifically in the area of future use,
most large utilitles and public entities, in the interest of
Judiclous and economic future planning, acqulre sufficient
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right of way to provide for future needs, even though at the
time of acktual acqulsition it could be argued that the tlme
and place of tne actual applicatlon of such right of way to
the public use is at best uncertain and at worst speculative,
For many years it has been the sound policy of the Callfornia
Highway Commisslon to acqulre sufflclent rights of way on
freevway projects (generally loecated in the area of a center
divider strip) 5o provide for addition of an additional lane
in each direction-when and if the need arises, No criterila
for handling such = zituation 1s set forth in the Cormmission's
proposad statutory provislons as to conslstent publlic use
either as to whether a use claiming consistency should be
allowed to utilize such area of right of way or, If so, as to
which entity must pay the considerable cost of relocation in
the event the future need lying behind the orilginal acqulsition
materlalizes.

Chapter 6. Deposlt and Withdrawal of Probable
Compensatlon - Possession Prior to
Judgment

For many years the California Law Revisilon Commission's staffl
and the Commission itself has advocated a liberalizatlon of the
right of public agencles to take possession of property needed
for various public purposes prior tc entry of final Judgment
*n a condernation actilon. This polliecy was based on the gen-
eral feeling that if procedures were establlshed providing

for exchange of money for property as asoon as nossible after
the filing of an a2ctlon in cminent domaln, the property owner
in particular would greatly beneflit (sentative recommendatilon
of the Californla Law Revislon Commission relating to Condem-
nation Law and Procedures, January 1974, pp. 54-55).

This poliecy was greatly forwarded when the California voters
at the November 1974 general electlon repealed Artlele 1,
geetlon 14 of the Callfornia Constiltution which had for many
years restricted the right of immedliate possession to those
agencies taklng lfor reservoirs or righ% of way purposes and
enacted new Seetblon 19 which provides as follows:

"Section 19, Private property may be taken
or damaged for public use only when just compensa-
tion, ascertained by a Jury unless walved, has
first been pald to, or into court for, the owner.
The Legislature may provide for possesslon by the
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condemmnor followling cormencement of eminent domain
proceedings upon deposlt in ecourt and prompt release
to the owner of money determined 0y the court to be
che probvable amount of Just compensation, ™

While, ol course, the Department accepts the wisdom of the
electorate in providing for the expansion ol the right of
immediate possesslon o virtually all public agencies

talring property for virtually any legltimate public purpcse,

§ 1s econecerned with $he adminichrative and Judieial load

such cxpanded legal procedures will placc on public agencies
and the courts, Cther authorities in response to other and
different scheres propounded by the Law Hevislon Commission
to liberalize the provision for attacl on amounts deposited

ag probable Just compensatlon as well as withdrawal procedures
have expressed simllar concerns. for example, NMr, Richard
Barry, Court Commissioner for the Superlor Courts in Los
Angeles County by letter to the Cormission dated November 24,
1970, urged the Commission as follows: ... do not recommend
legislation that will burden the courts,.,"

The Department feels that certain sections proposed as a
portlon of Assembly Bill 11 do threaten to increase the
administrative and judielal burden without any significant
real benellt to owners whose property 1s subject to eminent
domain proceedings,

section 1255,030, Specifically, proposed Section 1255,030
would appear to induce the property owner to challenge the

amount deposited by the agency since such an CWNer may nove
at any time, and successively apparently, for inereases in

deposits of the probable amounts of Just compensation,

Section 1255,030 then goes further by way of making this
Invitation even more attractive by providing that 1if the
amount of such an incrcased deposlt 1z not actually deposited
wlthin thirty days it will be treated as an abandonment,
entltliing the defendant to litigation expenses and dJdamages
as provided further in Sections 1268,510 and 1268.520.

The Department believes that the number and the time frame
within whileh challenges to an agency's deposit of probable
Jjust compensation may be made should be more limited, Such
2 limitation would better gerve the property owner as well
as the agencies and the Judlcial branch of government,

The Department also questions the wisdom of proposed Seetion



Californla Law
Febroary 5, 107
Page 6

Revision Commission
[

1255,030 which encourages the owner who wishez to challenge
the amount of Just compensation to lmmediately withdraw any
such lncreased amount deposlted, Upcen such wlthdrawal

the Commisslonf®s proposal would preclude the court from re-
determining the amount of probable Jjust compensation to be
less than the amount wlithdrawn but no such countervalling
constraint 1s provided in the court as to a determination
that sald amount 1s greater than the amount previously
wilthdrawn by the owner.

The Department {hinls that the net results of these proposals
cannot help but greatly encourage owners Lo attempt to ob=-
taln increasces In the probable just compensatilon deposlied
by agencles. This In turn wlll greatly increase agency

and judicial costs,

As a result of such pretrial actlvitles on the part of
owners, in many cases the resultant amounts will reflect
determinations made by overburdened courts operating under
severe evidentlary and tlme constraints. It may oe
expected that in 2 significant number of casce the properiy
owners will have avallable to them for withdrawal amcunts
in excess to that which the court upon more considered
determination determines he 1s entitled, Such a result
would seem to call for a strengthening rather than a weak-
ening of the previous statutory safeguards concerning pro-
Gectlon of tax funds depeosited to securs necessary orders
of possesslon, but the recommendation appearing under
Article 2 of Chapter & would appezar %o wealten rather Lhan
strengthen preexisting cafeguards.

Sectlons 1255,040 - 1255,050, The Department next objects
tTo proposed Sections 1255,040 and 1255,09C which allows a
defendant in an eminent domain actlon to require a deposit
of reasonable just compensation with the provision of
gsanctlong 1f such a deposit is net made, The Law Revlslon
Commlssion suggested a limited tryout of similar legislatilve
experiments from cther states and apparently Justifled this
on some theory that classes of cases pelected to be covered
represent areas of legitlmate hardshlp, The Department,
however, feels that since the enactment of the Brathwalte
B11l (Goverrmment Code Sections 7260 and 7274}, relating to
relocation asslstance, the incidence of litigatlon on the
acquisition of such properties as covered by the classiflcation
written ihto proposzed Seetlon 1255.040 has diminished to a
point of practlecally nil, This 1g beczuse these provislons
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as to relocatlon assis

tance, sz applled £o such properiies,
have reaoved g1l tha "hardshin® aspects of asuch acquisitilons.
The lack of 1ltimpation as to aequisiiion of sueh propeﬂttes
cemonstrates cornleuc laci: of jushification Tor legislabilve
action, insofar as the amall oronrictor 1s concerned, =
similar effect 1z cvideneed in relction © thc vauisition
of property covered by wn2 ters of unyo

Insolar as sueh prononal CovRrs more valus 1e proprietorships
ol rental y*onur:“ thesa owners, with thelr large resources

to support 1itigstlion, nwy be expectod Zo selze on the beras
of vrepgosed Section 10 53.WFO a method o7 seelilng, hy
notlons flor increase of 1@1 belfore crial, to cxposc the
ageney unable to mLe+ suen ni h levels of dprSlts as an
tndividual Judge nmay determine to be appropirliate (in the
limited time and on the limited ovldence available to him)

to payment of the cddlivional amountpe provided in such

proposal for fallure Lo aake such ¢acr; sed deposlis. in
summary, vhe Depa““mcnt 1L5yc0blull ugoests that there 1s
bﬂwp¢v ne cemonstratced need on any ha:gs.lp" basiz for

the provisions currently forwarded in proposed Sectionz
1255,000 or 1255,050, allowlng owners cf hthesc classes of prop-
erby to demand high ﬂrcjudgnant depositve of probable lust
conpensation from coademnors which are su deCE Lo severe

o
ncs & Sectlon 1255,080,

“'v

penalties 1€ such demands cannot be med
Scetions 1255.230 - 12065.24G., The Separtment urges & con-

Fal

Finuation of Lhe currcenc provislions of Code of Clvil Procedurc
Seetion 2243.7(e)} to the affect thot 417 nersonal service of
an application to withdaraw 3 deposlt cannot be made on a

arty h o oot 3 rne proverty, Y laintif? may
party having an interest in the p 1 plaintif? moy
object Lo the withdrawal on Chat basis. The deletion of

this provision undecr the current law deprivec the ageney of
all of its power %o protect the nublic funds entrusted So it.

Without the unserved porty before the court, the "ecase™ vhich the

Low Commissicnts btondative ﬂeoommenﬂation purports to find in
emonssrating his lack of interest in the preperty is, in
reality, of small protection fcrr such funds, Any protection
by way of the court's discretlonary power te provide a bond
» tg limit the ancunt of withndrawal likewlge may provilde no
real protection 40 chese funds In the event such party later
appears with substential elaims on the amount of Just
couoenuaticn. There is o lack of any concrefe evldence
thab the pregence ol currently provided atetutory profections
acted in any significant manner %o obstruet or delay legltinate
roguests ror wlthdrawal by ouners, Indend, bthe ﬁeaa?ﬁmen"s
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cxperience has been that the very pressnce of such statutory
protectlions has fended Lo limlt property owners' demands for
withdrawal %o a recasonandle bhasis, which 1In the great majority

off ceses can be nandled by stipulation rather than necegsltating
the utilizatlon of court time and rasources,

Section 1255.250. The changes in present law proposecd in
Seclhion 1265 .200 o delefe the requirement that a withdrawee
pay interest on the excess of probable just compensatlon with-
drawn over the Tinal determination on thls amount after trial,
as well as To provide up to a year's ctay on sueh return o
the condemnor, sinply ennhances the invitatlon extended to
owners to beth geel increased deposits of probable Jjust com-
pensatlion and to encouraze wlthdrawal, The Department obJects
to such changes in present statutory provisions, whieh pro-
visions tend to restrict the utllization by owners of such
proccdures to a reasonable and prudent basls and level.

Seection 1255,420, The Department has strong obJectlons to
proposed section 1255,420, which allows a trial court to stay
an order cf possession on the basls of substantial hardshlp

to the owner unless the plaintiff "needs" possesslion of the
property as scheduled in the order of pessession. Tnis pro-
vislon, in addition to the expansleon of the time which must
elanse between the service of an order for possession and the
date of actual posscssion from 20 Lo 90 days {proposed Section
1255.450) 211 act in concert to male cxiremely unpredlctable
whether or not the real property necessary for construection
will actually be aveilahle on the date rcguired under the
construetlon contract. If 1% 18 nobt, damares may be clalmed
by the eontractor, resulting Sn a wasbage of public Tunds.
nore often than not, such clalms by the contractor are not
ascertainable by the condemnor until near the ead of ti
congbruction activity., Thus, evidence of the amency's
for possession of the properiy within the time speclilled In

the ovrder For pousscssion may well not be evailable, in a

form sufficiently satislactory to the parsiculsr trial court in-
volved, a%t the tire the owner moves for & sbay under proposced
Secbion 1255.420,. The Department t3 expericnes unaer present law
hap been that it provides both predietabnlility as Lo when the prop-
orby aceespary lor the construction of the projeet can be reason-
ably expected to be available to the contractor, as well as cuf-
~ietent Plexibilitrs fo hake care of the rare and unusual hardship
cituvasion nsousht to be cuwed »y the Comrissglon's recomnendatlion,
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Uncer current law an order of immedlcsto po::cz;¢cn 1s not
self~oxeculing. To azetually disploce an ovmer Trom the
proporty requires return vo thoe court Dor oo Vredb of Acslo-
soneo, It is the experiocnce of the dhp“*u"n:'s counsel
that at She hearings on opolices t*on for thic writ fhe {rial
coart invarienly cinlcyes sny lezificate narduohin being
excericncen by tbhe reluchant ouncM and vtilizes dts Judicial

diseretion in 1111v““¢;ng any oueh bardshis to the maxlrun
extont precticable under the situatlon proscatoed fto 1.

15 SECRE Jnr$ub S0 tho Departront Lo athenpt fo alber Lthe
abric relzting o £he sower of courts Lo

on, wivth all of thoe adv cntﬂgc ol
Inhicrents wherein, Tor the purpose of remedying
the P“PG ﬁrd unUSJ”l case of undue 1¢?ouhip Lo the property
ovner, especlally whers SZhere is no zvidence that the present
o cannot acconmodate to puch unlgue snd unusual ol Lbuations,

Crinine

vmcat&

Szetion 1255,450, The lacel: of balsnes In $his arca boeenes
evident when propesed Scetlon 1255.450 would delete that
portlon of nrecent law nrovided to remcay unnccesgary wasitape
of public funds in thogce cases where the ngency, on a
motlon, presents o cogent case for possess;on Wwithin as ord
a period ag threc days from service of the order for lmmediate
poszession (Cc o of Civil Preecivrs Scetlon 1203.5 {e)).
ayteinly, in arens whore complex laad titles ore lnvolwve
ond where immedlstc posgessicon of uncecuplicd iand, ol even
OLCUW‘C’ land, will cause lictie 10 any Harf“niﬁ Lo che owner,
vnv ourt cnould continue Lo have disgerction to allov pogs
Lﬁiﬁn on Jess ﬁhuu o0 ”1:?’ notloe whaere t"“ chl of
ao;z;ty o previde the conbractor witn the no ccSS“r; proposvy

+

L=
gould exposge taxpayoers! funds to substantial wastage Ly way
of' contract claims.

Chopter 8 - Arbicle 2,
Conpensatiocn Inclucing Precedures For
Deternining Comunensatlion

,(_1

Section 1260,210, "Order of bProof and Argunent; Durden of
Prooi’” Subsection (¢ continues existing lew while sub-

sectizn (1) echanges cxlsting procedural law resmarding the
NG
¥e

y

-",J

worden of preofi on the lssue of compensation, Lxissing Cal-
$1fornla law on the burden of procl Is contained in BAJT 11.08,
which 1s concistent with the majority rule in the United
3tatez. In other parts of the blll the burden of prcol 1
placed con the nroncriy owner where he zonteste the zisht

o
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taie (Seetion 1240.620) where he asserts tho loss of goodwill
{Section 1253,510(a)).  I% would appear to be Just as difficult
to prove the loss of poodwlll end to delfeat the right to take
as it is to prove the valus of the property; nor is it any
rore difricul:s to prove compensatlon in an emlnent domain
case than it is to prove compensation in a personal Injury
cage, yet 1n the latter case the burden of proeof remalns on
the person szekinr Lo be compensated, Therefore, it would
appear S0 be practlical and logilecal to continue the present
nrocedural law which places the Purden of perguaslion on value
an¢ damages on the ovmer and speclal benefits on the conadenm-
nor. Sueh a rale is consistent with subdivision (a) of

the seetlon which zives the defendant the opportunity to
proceced flrst and to commence and aonclude the argument, The
Department recommends, therefore, that the present rule be
maintained, and that Section 1260.210 (b) be deleted.

Section 1263.205., Thils seetion replaces 1263.220 proposed
Bv tne Law Revision Comission, and defines Improvements
pertaining to the realty to inelude any "facility, machinery
or equipment installed for use on property taken, ete," The
Depariment had objections to 1253.220 az belng vague and
unduly expensive. This sectlon has the same defects. For
example, the term "facility” 1s quite broad aand will doubtless
regquire judicilal clarifleation. Alsc the language "cannot

be removed without a substantial economic loss” leaves un-
certain what kind of loss is to be considered: loss to the
property and equlpment or econonic loss to the owner-
operator? The Department conslders that the current definition
of lmprovements as sguipment designed for menufacturing or
4ndustrial purposes (CCP Section 1248(b)) should be retained
‘as the startine polnt and that any modiflcation thereol bhe
1lefs to a case by case appllication of the statutory and
decisional law of [Iixtures.

'_-

Section 1253.250, Horvestlng and HMarketing of Crops. Thils 1s
= modlfication of 1263,250 proposed by the Law Revision
Cormipslon, as to which the Department nreviously nad no
comnents, The Department does, however, now object to the
followine language in subseetion (b) for vagueness as Lo the
sype of "loss! intended to be cempensated:
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M. .. in which crse che compensation awarded for
the onroperty taken shall IZnclude an amount suffi-
elent to compensate for loss caused by the limita-

tien on the defendant's right to use the property.”

Seetion 12563,330, Changes 1n Property Value Due to Imminencc
0i whe Yroject, The Department conslders thot the ratlonale
of this scetion is basieally sound and that uniform freatment
of incresses oy Jdecreascs tn value attribubtable to a pending
publlec lmprovoment would appsar Lo bde degirable, within the
linits of the Ysolgleahulme declsion, However, the Depart-
rment considers That dge oF the languaze "any increass or
decrease in value" is objectlonable Iin that 1t may sanc-
tion 2 purely mathematlcal analyels ol alleged benefleial
or detrimentzl effects on property values. Thus, an
appralser in considering sales in a so-called blighted
area may simply adjust mathematleally for the sales using
an arbitrary percentage such as 20 or 2% perecent and carry
through to his valuatlon of the subject property accordingly,
To avold any such mathematical approach ané to elarlfy the
manner in whish such sales are to be considered, the Depart-
?eng suggests that the language of the section be amended as
ollous:

"tn determining the falr market value of the
property talen, there shall be dlsregarded any
effect on the wvalue of the property that is
attributable to any of the following:"  [Con-
sinue with the language as presently proepoesed;
that ig, subltems a, b and ¢]

Scetlon 1263,410, New Trial; Section 1253.150. [FKistrial

Thege sectlons change the exlsting law with respect to the
date of wvaluation following granting of a new trial, re-
vercal on appeal and proceedings subsequent to a mistrial,
Under exlsting law enunciated by the Suprene Court in

People v. Murata, 55 Cal., 24 1, a premium is placed on the
congdernor to pring thce case to trilal within a year under
cxlsting Seetlon 1249 of the Code of Clvil FProcedure.
However, oncc the date of valuatlon 1s fixed it cannot be
changed by subsequent proccedings since ©o do so would cause
the court or jury to rebtry another lssue not before the
oririnal tribunal., The axlsting law has the advantage of
precictability and does not penalize either party, especially
the condemnor, from taking measures to set aside an unjust
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verdiet cither hy a wmotlon for new triel or by appeal.

The bill does provide that "in the interest of justice" the
gcourt ordaring Lne new trial can order a different date of
valuc; in other uvords, the date of value at the first
trial. This appears Lo he vozue and indefinlfte, with no
clear standards for the court to follew, and does not have
the advantage of predictabllity which the existing law has.
The Departrnent, therelore, reccnmends continuatlon of the
existing rule which provides for the retrlel of the same
issue, and which has worked well in the past wlthout any
apparent injustiece or nardship on the property owner.

Section 1263./120. Damage to Remainder., Thils proposed sec-
Tion in abrogating the Symons rule will, of course, expand
the 1ilability of the Dcpartment and other public agencles
for severance damage. The Department feels that without
some elarification or limitation on damages emanating from
that porticn of the project off the part taken, the sectlon
is unduly broad. It will allow an open-end consideration
of so-calied proximity damage, i.e., nuisance factors such
as nolse, dust, dirt, smoke and fumes, whether generated on
or off the part talen. The impact of such factors on the
remalning property could, under the sectlon be much less or,
at: least, the same as that on the general publie, In high-
way “akineg cases, the landowners could try to prove proximity
damages Por alleged detriment hundreds of feet, or even hun-
dreds of vards, away from the part talken. Thls, the
Departuent Peels, will encourage testimony of damage based
on 1ittle moye than cpeculation and conjecture,

The Department alsc opposes on allowance of dmmages based
on tne use by the public of the improvement. EZxlsting
Seckion o8, subsecticon 2, of course nrovides for damages
aceruing by reasen of the severange and The constyruction
of the »ublie improvenent in the mannsr proposed, InJuriocus
elffzel cnused by the public's usc of an Improvement, leBuy
such 23 a highway, io shared by proparty owners in general
whesher or not a nart of their nroperty 1o talten and is not
renlly special to an owner, It 1a recopnized that the
Court of Appeals In the Voluavecrs of America cuse {21 Ccal.
iy, 34, 131) cxpyessed strong policy reasene Tor allowing
avery of croxirdiy cemages 1T cobeblished by proper

‘ 2.1 The Cou A not slaborots on whot would
coactitubs provan OTCOL. Froxluity domnre frorl sourses

L e Ce
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the use of the faclllc
;ive opnraisers anc nro pcrty
ouners o Piiwn bigh o CVernnce Gananes without a
asls 1p Teet o1 axncrlenc The Donartament conslders that
i} puo liity dawagses are t0 30 broacened, there should o

some nnyosical T rmOLL?UﬂLL limitatlon to provent open-e e
5)ecu194$cn civeusseribed only by thne leaguh and preaath of
& Q:‘C‘u‘{;{;u -

-t . .

t e

. LA - v o
SQection 1863,440, Conpucin
The DSpaTroEels Cnperes 3€optioq o7 ,hlz secti

judoes end Seicrs of foes assesmeent of Iist componpatlicon
usinm the preseont three or Jour step Process Zs inveolved
anousi. Thig provlgion s certain te lPuPOUJCG acdltionzl

COHQIGa;ulO“, if net confMusion, into the assessment of
dama~ces and benollts, 8 the tine lapse in congcvuctloﬂ
is Lo he considered, the appraloer uust estiuate the perlod
of dzlay, which may bho litole more than guessvori:, and
then discount the Tuture aamag Lo preasond hOPuh. A
similar proecdurc vould apply 0 the assessment of cpecilal
henefits, It is more Than *‘:cly that thiz phase of the
valuaticon testimony will be Gifficult for the trier of Tact
to follow.

The Depariment onwoch fhe section for the addltionsl reason
shat the issue of when the public improvenent will In Tact
e congtructed wuglw he injeeched Into the case, The tim-
inm of constructicn of any puhlic imprevement depends on
sueh variables as avellability of funds, pricrify of the
projcet in relation %o other public lmproveuents and similax

mebsern os to which zn ensineer, risht of way agent or
apnralger could plve no more than o gURsSD. Addisionally,
gueh testimony would not bhe binding on the condemnlng body,

5o that if the public ilmprovement 1s not in fact bullt at
she esbinated tine, Shz publle ageney could be sunjoet e
further elaing ol “ananec, The present conecent of assuulng
the publie improvcment il be built, as provesed, on tne
applieable dase of value is easlly understood by tho trier
of lact, avoids snoculatleon Lna nag been Juuici31¢y approved
1n nunlerous cases ag working a substantizl Justlee Lo both
condernor and condamnec, The WﬁnawumCﬂt considers thav

the present rule should be retalned,

Seehicn 1253.510. Corpensablon for Less cof Gocedwill, AS
Thalcated previocusly to the Law Revision Commlsslon, the
Department ic opposed in prineiple to the allowance of loss
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of poodwill damages in eminent domain actilons. Decisions
o both the Callfornia and United StaZes Suprene Jourts

nave held that detriment te this form of property is not
requlred to be compensated for under the "just compensation"
clauses of the Constlitutlon (United States v. Powelson,

319 U.8, 256; Cakland v. PacIfic Coast Lumber Co., 171 Cal.
392, 398). In Contrast to Langlblé property inferests,
goodwlll 15 not dlreetly approprilated in condemnation nor
does the public entity obtain for its use either the Trults
of the goodwill bullt up by the operator of a vusiness, or
the operator's covenant not to compete, Where goodwlll
danages are claimed, the property owner's attempt to prove
such losses and the ageney's attempt to rebut or prove
mitipation thereof will probably inerease trial-time estimates
to double that of the present.

In addltlon, proof of such losses willl doubtless require
introduction of another level of expert testimoney, 1.e.,
an_accountant, C.P.A. or business broker. These experts
will serve elther as a foundation to the appralser's opinion
of goodwlll damages, or as independent evidence of such
damapges. Thig, of course, will increase trisl costs for
both sides.

Compensation under thls section will have to be based on loss
of' future patronage and hence profits. Considering the wide
variety of factors upon which continuation of patronage
depends, thils may well qualify as the most speculative of
evaluation asslgnments. Further, the estimated loss may
realistlcally be based on the cost of taking steps which

the prudent property owner would adopt in preserving the
goodwill, thus predicating loss of an item expressly made
nonoempensable under subsection (2).

In sum, compensatlon for loss of goodwill 1s unsound in
rrineiple and highly uncertain in measvre of proof.

Chapter 10. Divided Interests

Article 4, Optilons

Scetion 126%,310. Unexercised Options, Under present law
an optilon nolder has the right to protect himself after an
ewinent domain proceeding 1s flled by exercising the option

if he cdetermlnes that he can get more for the property than the
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optlon price. Prezent law, however, does not allow him

to sit back and gamble on the outcome of the lawsuilt,

Unless he converts the optleon to an interest in the property
he is not entltled to compensation, The bill in 1ts
present form artificiazlly terminates the optlon with the
filing of the complaint. The Departument sees ne reason to
provide an artificial, contrived destructlion of the optlon
right for the purpose of creating a compensable interest

in property. txisting law seems to have worked no hardship
on elther the owner or the optlon holder and should be
continued in the future,

The section also raises problems wher: the option holder
does not exercise his option but the optlons explre prlor
to any taking by the condemnor. In & sltuation where a
lease expires prior to a taking by the condemnor the lessee
15 not entitled to any compensation even though his lease
was in existence as of the time of the filing of the com-
plaint. Also, problems may be raised where the condemner
abandons the proceeding after the filing of the complaint
sinece the filing of the complaint terminates the optilon.
The option holder would not be entitled to exercise hls
option after the filing of the complalnt even though the
term of the option would allow him to do so but for the
condemnation action, It would seem that this problem
could be well left to the development of the common law
by the courts of thls State.

, Artiele 5, Fubure Interests

Section 1265.410. Contingent Future Interests, This

section appears to define what property interests should be

entitled to compensatlon when there ls a restriction as

to the vestlng of the interest. There appears to be no
need for this section since the courts have developed a con-
sistent policy regarding such future lnterest. The sectlon
also raises some confusion as to the definltion of property
which is contained in Section 1235.170. The courts have
always held that certaln contingent future interests are
property rights but have held that in certain situations
they have only a nominal value because of the remoteness in
the vesting of possession, It appears that the case law
15 very clear on this point and does not need modifliecatlion
at this time from the leglslature.
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Chapter 11, Post Judgment Procedure

Sectlon 1268,010. While not greatly affected thereby the
Department questions the wisdom of the deletion by proposed
Code of Civil Procedure Section 1268,010 of the current
provigsion In Code of Clvil Procedure Section 1251 which
allows the State or publle corporation condemnor a year to
market bonds to enable it to pay judgment. Such deZzation
may threaten many needed public projects proposed to be
funded by responsible local and State agencies which do not
- have lmmedlabely avallable to them unlimited funding. It
1s unlikely that local governments could reasonably prevall
on thelr electorates to authorize bond issues high enough
to cover the worst result that could possibly ensue from
condemnatlon lltigation which might be necessary to acquire
the land for an otherwlse worthy and needed local project.
However, under the proposed deletlon of the current stat-
utory provision for bonding to cover an increase in estimated
land costs after trlal, this would seem to be the only
protectlon such a condemnor would have against exposure to
implied abandonment and the conslderable penalties involved
therein (see proposed Section 1268,610 and Section 1268,620)
following such a result. Since a Judgment in condemnation
draws Interest at 7 percent from date of entry, the plight
of the owner having to wait as long as a year to actually
recelve the judgment amount plus 7 percent interest appears
not quite as onerous as represented in that portion of the
California Law Revision Commlssion's recommendation which
recommends deletion of the one-year period to sell bonds to cov-
er the cost of an unanticlpated high award.

Section 1268,620. The Department objects to proposed
Sectlon 12060,020 as a total, unlimited, open-ended indemnity
provislon for owner recovery of damages caused by possession
of the condemnor In the event a proceeding is either volun-
tarily or involuntarily dismlssed for zny reason or there

is a final judgment that the plaintlff cannot acguire the
property.

It would not appear to be in the publlc interest to provide
such a nmeasure of compensatlon which could well exceed the
amount of Jjust compensation whieh would have been awarded
the owner had the actlon proceeded under the complaint in
eminent domain filed, The 1tems for which the owner be
recompensed under the sltuation sought to be covered by
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proposed Section 1258,620 shouid be carefully defined and
iirited. Such would be z rescrconsible approach o the
problen and carry with it the advantaze of predlctabllilty,
allowing public asencies to malle reascnable judgments as

to the costs of varlous alternstives avallable to them,
such as the voluntary abondonsent of a proposcd acgulsition
under the provisions of proposcd Sechion 1263.010 or under
prosent law as exbodlied in Cofe of Civll Procedure Seetlon

1253,

Seetion 1258.710. Tho Department objects to that portilon

Bl Section 1206, 710 whicn deletes the provision of presens
Section 1254{k), providing that where a defeandant obtalns

a new trial =nd does net obtaln a resuli grester than that
orisinally ewarded, the costs of the new trial may be taxed
against him, The Lasis of this obJection is that it removes
211 consiraint encouraring the exercise ol prudence on hehall
ol the property owner and his attorney in seeklng judicial
remnedy.,

Section 1268.720. 'The Department objects to the complete
roenoval oF discretion from the appellate court 1ln awarding
costs on appeal as propesed in Seetion 1258,720.  VWalle

the Departuent agrees tnat In recent years the trend has been
to award the property owner his costs on appeal, whether
appellant or respondent, and whether he prevalls or does not
prevail in the apnellate court, it feels that the leglslative
branch of movernnient sihould not invade the provinee of the
judicial branch by attempling to desbtroy the use of Judleial
diseretion in indlviduvel eases %o apporilon appellate

costs an Justice in thabt particular case may varrant,

This concludes the comments of the Department of Transporta-
tion on A3 11 az Introduced by Assemblyman FeAlister on
Decembenber 2, 1974, The Department continues to stand
ready to render any assistance requested by the Commission
or the Legislature In 1lts efforts to advise on condemnatlon
law and procedure to preteet the rights of 2ll partiles to
such proceedings,

Very Ltruly vours,

/ - o .
oS, S~

Chief b Division
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Mr. John H. DeMoully

Executive Secrstary

Californiz Law Revislon Commission
Stanford School of Law

Stanford, California 94305

Re: AB 11 and AB 278 v. AR 4856
Degr Mr. DeMoully:

T am pleased to see that the Commlission intends to
conslder AR 11 and AB 486 together at 1ts March meeting.
Receipt of the comparablie provision material sent out wilth the
February maiiing is appreciated and has been most helpful in
comparing the different treatment of the same subject matter
by the two bllls. Overall, there 1s no guestien but what the
Commlsslon~sponsored legislation is much more thoughtful and
thorough than AR 486. My review of thils material has, however,
vromptaa the following comments which may be useful in sup-
porting AB 11 and AB 278 over AB 4B6.

There 1s stlll much confuslon remaining about AR 486,
This 1s compounded by the Leglsiatlve Counsel's Digest 1in the
b11l which contains some mislieading and inaccurate information.
For example, one need go no further than pelnt (1) on page 1
of AB 486 to find z statement to the effect that "existing law
contains no provlsions establlshing pre-~condemnation property
gequisition pollcles for a condemnor™. Apparently, Leglslative
Counsel have overlooked the extensive procedures contalned in
the Relccatlon Asslsfance &et. Nothing but chaos will result
1f the sections dealing with thils sublect {Sectlons 1231.01
et seq.} are enackted without an attempt to reccncile them with
the provisions of the Reloecatlon Assistance Act.

Also, AB 486 contains provisions which apparently are
intended to extend a right of early possession to condemnors
but 1n fact do not. That 1s, as you know, Chapter & of AB 11
contains three distinct articlez dealing respectlively wlth
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Deposit of Prosable awsl nf Depcsit and
Posgeasiopn Priar asemparable chapter, on
the ofter handg, 15 procesedings relative
e makinp the ailthough there ls an
mt B right of early
mnors under certaln cir-
here 1g no speclfic
‘ch in Fact establishnes
Judegment.

it alan wouid breat in one bBill
nat only the m ¥ the Commlssion in the form
of AD ll but al procedural and "legal tecue”

278, Hor thls reason, 1t
ficult for the Commlisslion £o consider AB
486 and AR 11 at ! Ma rch 15 me=ting wlthout also discussing
AB 278. In this rezard, AR 486 does have, in my. judgment, some
pluses over AR 2T7H that it may b2 useful for fhe Zommissicn to
conalder,

recommendatlons as
woeuld seem to be d

»
e

First, AB l8F will not repesal CC §1001 (which extends
2 general right to condemn so long as the ceondemnatlon is for
a public purpose} as would AR 278, This seems to me to be
referable Legal af the difficulty encountered In any attempt

pecliic publlec use for whilch a condemnor

t is, while I can appreclate the Commission's
A

to enunerate sve

may condemn. - Th
concern with Lingpl v. Gavolotl type sltuations, 1t is gquestinn-

able whether or not any cone person or commission 1s Farsighted

enough toc be able to speeifically enumerate all of the various
public purposes or uses for which the Leglslature may wlsh to
authorize a condemnation.

As you xnow, Artlele 7 of AB 278 1s an attempt to do
Just that, but already matiers agre developing that may cause
the speclfic enumeration to fall short of what, in the publiec
interest, the right to condemn ought to be extended te lnclude.
For example, Sestion (12 under Artisle 7 provides that "an
electrical corporation ﬂua condemn zny property necessary for
the construction and malatenance of 1ts electrle plant.” It
15 at least questiconable whether this section, even when read
wlth Rections 217 and 218, extends the right to condemn for a
new fuel source should it ne developed from an unexpected and
now unforeseen source. Yet cueh a cendemnatlon could, depending
onn how matiters ﬂevelcp in the future, be generally acknowledged
to be in the public intevest. The peint 1s, of course, that if
AR 278 1s enacted in 1ts present form, & publlc ubtility would
have difflculty in stating a nrird facle case for such purpose
in 1ts Complaint, let alons presenting the gquestion of public
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uae to a brial court to deglide. For this reason, it 13
respeotfully supgested that AR 278 editner be so amended as to
eliminate Shat part wahlch would repeal 20 §1001 or bthat a new
omnibus paﬁﬁgraph be added that would generally extend the
right %o condemn %o gjvtﬂn rental or publiie utliity type condem-
nors for any purpose oy use it can in faet prove 1s public and

LB 4BG also g more Tavorabls breatment than does
AR 278 to the effect ndemnation aections of 2 publie body's
approval of a projsc refer toc Sertiop 1232.11 of aB 486
which states that an echt Tauthorized by a legislative or
aum*niobrat“vb body uhilic ennity which is to review the
matter™ concluslvely establishe

cs the need for the faking., This
gets back te a matter about which I have previously written; l.e.,
the questlon of what effect a court shouid oive to an order of

the Callfornia Public Utilitiles Commission approving a project.

4% 278 would, as now drafted, give no effect to such an order
whereas the above lanpguage in AR 586 would give the order the

same offect as a resolution of necesslty adopted in a public
agency condemnation proceedings. The faillure of AB 278 to glve

sn order this same conclusive =ffect 15 bound %o be a future
source of hopeless qilemwas for trial courts. For example, an
order of the Publ Ut1iiti Commlssion {(such as an e"dei

fssuing a cer,ificaiﬂo of ruinc cenvenience and necesslty for

a project) is appealable only to the California Supreme Court.
This being the case, what happens i the PUC determines the
necessity for a project and orders 1t constructed and later

the same issue is ralsed in z condemnation actlon. Does the

trlal court have jurlsdiction to retry an issue the PUC has
slready decided. If 1t undertakes te do so, lsn't this in effect
a collateral attack on an ordey that can snlb be directly appealed
%o the Supreme Court?

Aside from this conuiderstion, however, 1t seems reasobh-
able and proper for a certificate from the FUT to have at least
the sams eflfect resoluticn adopted by a publlic agency.
antity nrohably shsuld have more of a burden

Tpi b 4 T P B X e
Wnlige & ‘7‘11.16&: i "T‘,- e

Lo eshabllsh the ne o neoazsity than a completely public
entlty, lsn't this additional burdsn gabizfied by the revlew

and authorization p?@f~ed ngs conducted ry 5 pubiic bcdy such

a5 the Publle Usildtiles fmm ﬁﬂi,n? a hearing in fact
provides more of an opportunity to = nroposed project

than what is QV'iiable to A proppwt opposaed to a public
project for which & public condemnor only adopt a resolutlion

of nsceszicy.
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RE: CITY'S POSITION RELATIVE TO ASSEMBLY /Page 2.
BILL 11, AN ACT RELATING TC THE
ACQUISITION OF PROPERTY FOR PUBLIC USE,
AND KNOWN AS THE "EMINENT DOMAIN LAW".

--Assembly Bill 11 is a proposal by Assemblyman
Ht&listér, to amend the Lﬁw of the State of California
relating to Eminent Domain. _It is a proposal originafed
by the California Law Revision Commission. It is one of
“several proposals dealing with the subject of Eminent
Domain, the others will be discussed in subsequent

menoranduns .

The Bill proposed a comprehensive revision of
the Eminent Domain laws of the State of California. Some
. proposals are beneficial to‘public entities (such as pro-
visions for immediate possession of property pending final
acquisition, for all purposes, and not just rights of way}.
Other provisions are detrimental (such as the provislon
requiring payment for loss of value of business goodwill).
Some provisions do not change substantive rights, but are
merely procedural. Some are unclear, and may have an
effect unintended by either the Commission, and in fact,
opposite to the intent of the Commission (as & restriction
on the right to acquire property outside of the municipal
limits).
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i_The balance of this memorandum concerns B
1tself with particular provisions of Assembiy Bill 1l.
Rather than analyzing the entire bill, we will point
out those items which we belleve should be opposed.
In certain cases{_where reforms are of great impor-
tance and beneficial, we will highlight the same and

advise why we belleve fhey should be adopted.

Section 1230.065

This section provides that A B 11 becomes
effective on July 1, 1977. This delay on the effec-
tive déte of the Bill was not iIncluded in the origi-
nal staff recommendation, but was subsequentiy reconm-
mended to, and adopted by, the lLaw Revision Commission.
It 1s the view of this office that the effective date
of the Bill should not be delayed.

A delay in the effective date of legislation
is often desirable, and necessary, when the bill deals
with procedural matters. In such event, the rights of

members of the public are not affected by the delay in



Leglslative Preoposal . /Page 1,

the leglaslation. The only result of delay 1s that a
different, and perhaps obsolete, procedure is utilized
——until the effective date,—In-some—<ases only different

ecode section numbers are utilized.

However, the Eminent Domain ﬁaw i3 not purely
~ procedural. It is a substantive document. It giies
- additional rigﬁés to both the condemning agencies and
the property Owners. It takes certain rights from con-

demning egencies.

At the szme time condemnation actions com-
" menced prior to July 1, 1977 will becomne subject to the

Eminent Domain Law when it becomes effective.

The benefits of the new Eminent Domain Law
should not be deferred. If they are needed, they are
needéd LOW. ?or example, if 1t 1is important for publiec

- agencles to cbtain posseséion prior to judgment, in
order to bulld sewver treatment facilities, police sta-
tions, parks, and 60 forth,.it is important that the
reforms be made now, and not deferred until July 1,
1677. If it is finally determined that loss of busi-
ness goodwill should be made coﬁpenaable. we Bee NO
reason why such payments should be delayed, and made

-avallable only to persons who manage to delay acquisi-
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~ tion beyond July 1, 1877. In fact, the delay in the
effective date of the Eminent Domain Law could cause
rprOperty owners to seek to delay the trial of eminent
domain actions. This could enable them to receive the
benafits of the changes in law. Thus, there would be
an additional delay before certain public improvements
~oan be constructed, during the interim period, by per-
sons seeking delay to obtain greater condemnation

benefits.

Certain provisions of the proposed Eminent
Domain Law were dependent upon Constitutlional Amend-
ment. Primarily, the provision which permits the tak-
ing of possession prior to judgment for any use, re=-
- quired an amendment to Artlcle I, Section 14 of the
Constitution. That Amendment was passed by the people
at the General Election of November 5, 1974. Article
_I, Section 19 of the Constitution now provides "The
legislature may provide for possession by the condeunor
following commencement of eminent domain proceedings
wpon deposit in court and prompt release to the owner
of money determined by the court to be the prohable
awount of Just corpensation.,” The directlon to the
Legislature, to permit early possession for any public
use should be implerented &s soon as possible, and not

delayed for eighteen montha.
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We recommend a revision to sub-sectlon (a)
which now provides that the Eminent Domain Law 18

“effective as to cases filed-prior to the effectlive
date "to the fullest extent practicable." We do not
believe that the rules should be changed in the niddle
of a lawsult, whether the law 1is effective July 1,

7 1977 or whether effective at the end of this calendar
iear. We also recognize that condemning agencles
should not be permitted to rush their cases to court,
and thereby frustrate the rights of some owners to the

greater benefits of A B 11.

Iﬁ compromise, we would suggest that the Blll
pecome effective January 1, 1975, but not as to cases
filed prior to July 1, 1975. As to cases filed there-
efter, "to the fullest extent practicable”, as now

speclfied.

Section 1235.140

Section 1235.140 defines litlgation expenses.
In part it defines such expenses as “reasénable
ettorneys' fees, appralsal fees, and fees for the ser-
vices of other experts . . . whether such fees were in-

curred for services rendered before or after the filing

of the compiaint." We believe that such a definition

permits the award of attorneys' fees, or other fges
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pald to lobby against the initiation of a condemnation

actlion.

_ This definiﬁionméépeéiﬁll&w;}fééié Sectioun
1250.410 of the Eminent Domain Law. This provides for
payument of attorneys, appralsers end experts' feea,
when the condemnor does not make a reascnable pre-
$¢rial offer ana the owner dées, all rmeasured by the
results of trial. We belileve it should be made clear
that such costs do not include expenses incurred ih
attempting to stop the condemnation proceeding. Only
. the fees incurred to cbta;n Just compensation should

be recoverable if the loss 1s as to compensation.

Under statutes in force now, when a condem-
nation action i1z abandoned, the condemnees attorneys',
appraisal and other expert fees are payable by the
condennor. However, cage law has held that the amount
of such lees recoverable from the condemnor incluce
the fees payable in seeking to halt the cpndemnation.
There have been examples where legal services have
been furnished, and fees incurred, to have the legis-
lative boedy stop a condemnaéion of a particular
owner's property. These lobbylng activitlies were
successful.r Thercafter, the condemnee recovered the
fees he paild to the attorney to get the Leglslative

Body to drop its action.
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We belleve that'this is impropér. We suggest
that effort be made to modify Section 1235.140 to pro-
vide that the fees do not include any fees incurred in
causing or attexpting to cause an abandonment of the

condemnation proceedings.

Sectlion 1240,050

Ve belleve that this section is undesirable,
-and should be totally eliminated. It provldes that a
local entity may condemn only within its territorial
1imits unless statutory authority 1s found to condemn
outslde the limits of the entity, elther implicilt or

exXpress.

We believe this section will severely limit
the ability of the city to provide serviceé. For ex-
ample, 1t may prevent acquisition to widen a roadway
outside of the city limits, even though the other en-
tity having Jurisdicflon consents, if the other en-
tity does not wish to bring a condemnation action.

It may prohibit obtaining land-f1ll sites outside of
the city. In other words, for some acqulsitions 1t

eonfines the city to 1its municipal limits unless, as
circumnstances willl require, the c¢ity pays the asking

price for property.
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-

The staff of the Law Revision Commission
states, in 1ts comment to the draft of the section,
—that the power of extraterritorial condemnation may be

implied for certain essential services. "Implied
Powers® 1is a weak ground upon which to base such
essentlal services as aewage. electricity and water.
The staff cites dictum in appellate cases as the
-authority for the implicatlion. Such power should be
expressly authorized, here or elsevhere in the Codes,
Theredby, it will not be subject to "repezl" or other

disapproval by the Court.

In order to avoid & Court made reversal of
Court made law, which can ocecur at any time, we
sﬁgg&st that the power to engage in extraterritorial
eondemnation be specifically granted for certain
essential servicés, or that Section 1240.050 be

totally deleted.

Séction 1240.030

This section states that before property may-
be taken for public use, the condenning agency must

establlah:

(1) That the public interest and necesasity

require the project;
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{2) That the project is planned or located
4in the manner most compatible with the
. greatest public good anéd the least.__

private 1nJury}

(3) That the property is necessary for the

project.

‘mnis 1s an expansion of the present law. ASection 1241
of the Code of Clvil Procedure now provides that be-
fore property can be taken it must apﬁear (1) that the
property is to be applled to a use *guthorized by
law®, ana (2) "that the taking 1s necessary to such

use."

For most acquisitions by locel public entitles
Section 1240.030 creates no problems. This is because
Section 1245.250 creates a_conclusive presumption that
the three requirementa are net. Butrthis conclusive
presumption applles only when the acquisition i with-

in territorial liumits.

As Section 1240.030 i3 now drafted, every
public project requiring aéquisition of real property
outside of the City limits, may be defeated at any

time during the condemnation process. For example,
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-

assume the project 1s the constructlon of electrical
power transmisslon lines from Norfhern California to

_ Southern California. Most parcels needed for the pro-
Ject are acquired through negotlation, & small minority
g0 to condemnation. Any of the Judges trying the con-~
demnation cases may decide that the City of Los Angeles
has sufficientwelectrical power, and the public inter-
e8t and necessity do not require the project. If such
a decision is made, the project must be abandoned or
the City must pay the owner's asking price for the

'right of way within his property.

Similarly, the court could decide that the
right of way should have been'located elsewhere to be .
more compatible with the public good and least prilvate
injury. The Judge then refuses to permit the acquisi-
tion, even though the (ity may have acquired many,
many miles of right of way for the project in that

logaticr.

of courée, private utilities, such as Southern
california Edison or the gas company have even a
greater problem because they must establish all threo

requirements in every project they have.

We would suggest that 1240,030 be modified by
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e

eliminating the requiremént that the coﬁrt musﬁ find
that the public interest and necéssity require the
project and that it is planned and located in the man-
ner most compatible with greatest public good and
1east'private injury. The only regulirement should be

that the property is necessary for the project.

If there is to be Jurisdiction in the court

to determine whether the project should be bullt, and

now it should be located, such Jurisdiction should be
exerclsed long before the condemnation stage 1s
reached. For example, suit could be brought within
thirty days following_the-filing of the notice of de-
termination relative to the environmental éuality of
the Environmental Impact Report {(Public Resources
Code §21.167(b)). The decision in such action should
be concluslve as to the necessity for the project and
the manner of its planning and location. If no

action is brought, all parties should be foreclosed.

Section 1240.110

This section states that unless otherwise
limited by statute, an action in Eminent Domain may
be brougnt to acquire "any interest in property nee-
essary for that use." This language can be construed

to 1limit the acquisition to only the minimum property
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interest which will permit the carrying out of the
use ;qr which the property is condemned. For exanple,
under Section 1240,110, could ‘the public acquire a .
fee simple absolute, 1n'order to allow use of the
property for unlimited future uses, when, at this
time, an easement for public street purposes would be

satisfactory? _

To correct this problem we would suggest an
smendment similar to that contained in Section 1239(H)
of the Code of Civil Procedure so that the first sen-
 tence would read: ‘“Except to the extent iimited by
statute, any person authorized to acquire property
for & particular use by Emlnent Domain may exercise
tne power of Eminent Domain to acquire the fee simple
or any lesser interest in property necessary for that

use including . . . "

We believe this is desirable to avoid having
to acquire a slightly different interest in property
every time a new project 1s contemplated. Under the
presently proposed language, if only a sewer line 1s
to be bullt, we could condeﬁn only a sewer easenent.
We would be prohibited from seeklng to obtain rights
to construct a storm drain at some undetermined time

in the futurs,
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Sections 1240.210 ~ 1240.240

It is our recommendation that these sections
~be opposed. - Essentlally, they place a subatantial
burden upen a condemnor if the condemnation is for

®)and banking" - for future use.

Qenaerally the City of Los Angeles does not
condemn without having an intent to use the property
in the very near future for the publlc project. ¥We
do not condemn because we may haVB.to build a high
sﬁhool'fifteen years in the future, or expand a 1i-
brary in ten years, or extend a rcad if, at scome time
in the future, another puﬁlic faeility is built.
However, we believe it is desirable that a publia'en-
'tity, witnin reason, have such a right. But it is
not essentlal., Should we not be permitted to condrun
for future use, cor should future use condemnaﬁions be
severely restricted, this City can survive with such

restrictions.

The above comment 12 made on the'assumptitn
that a use beyond seven years from the date of taking
will not prevent such a taking, if it 13 established
that such & delay is, ncvertheless, rcasonable. Such
delay may be inherent in very large right of way pro-

Jecto, or in large electrical genorating plants, and
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many other projecta. So long as the opportunity ex-
{sts to acquire notwithatanding a lengthy period for
___obtaining of financing, obtalning permits, and so

forth, we have the opportunity to cbtain the neces-

sary real property.

Sections 1240,316 - 1240.350

It 15 the view of this office that these
-aections are hignly desirsble and very much needed.
At this time the City of Los Angeles is constantly
negotiating with the School District in order to eX-
tend streets through schools, or widen streets over
school property. It is the District's position that
money is relatively useless to them, and they require
replacenent of the land in order to maintain the
quality of their educational program. We believe
that it 1s absolutely essentlal in order to accommo-
date such conflicting public uses, a8 schools and
streets, that cities be permitted to condemn for
school purposes, and thereby gatisfly all Fhe needs of

the constituents of the clty.

Particularly are these sections needed 1if
civil Code 1001, permitting condemnation by any per-

aon for public use, is repealed, as therBiil proposes.
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Though we do not opﬁoae Section 1240.340,
which 13 one of the sectlons relating to subsfitute
—gondemnation, we do wish to comment to you-that sald
sectipn may be unconstitutlonal. It purports to
authorize public entities to condemn private prop-
erty, to give toranother person for private use,
when Justice requires that such other perscn be com=-
.pensated in land rather than money. A-court eould
well construe this t¢ be a condemnation for private
use, and violative of the Constitutions of CaliQ
fornia and the United States. Of course, 1f prop-

erly applied, 1t may well be constitutlonal.

Sections 1240.410 ~ 1240.430

These sections authorize the acquisition by
& public entity of a "remnant" left after the prop-
erty needed for the public use has been taken, if
that remnant 1s of such size, shape or conditlon as

to be of little market value,.

¢ Up until Hovember 5, 1974, such remnants
were acquired under the authority of Article 1, 3ec-~
tion 18-1/, of tue Califorﬁia Constitution, as "res-
ervations." Section 14-1/5 was repealed during the

electlon of November 5, 1974, Similar provisions
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now exist in Sectlons 191 and 192 of the Government
Code, so perhaps remnants can still be acquired, but
-—the auihority,therefor ia“now,éubstantially weakened.
The repeal of Section lﬂ-lfa is one of the reasons
why A B 11, and authority to acquire remnant proper-
ties, should become effective &s soon as possible

 rather than July 1, 1977.

The City should oppose Section 1240.410(c),
That section provides that the City may not acquire a
remnant when "the defendant proves that the public
entity has a reasonable, practilcable, and economi-
eally sound means to prefent the property from be-
&oming a remnant.® As we construe thls provision,
the defendant may argue, and the court may find, that
the public entity may modify its conatruction plans
to prevent the remnant from being of 1little market
value. For example, Af the roadway 1s at a much
lower grade than the "remnant™, the public entity
could build a ramp up to the "remnant". This be-
cﬂmes a question for the court, and it can overrule
the decision of the engineers and/or the Clty Council.
In that event, the City nay be required to pay sub-

stantial damages for injury to the remainder or, the
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)

section could be construed as requiring the City to

build suchh a ramp.

We believe the manner in which a public im-
provement is to be constructed should be solely a
guestlion for the public entity, and net a court ques-
tion. This is the law at this time, and it should

-not be changed.

Sections 1240.610 - 1240.700

These sections deal with taking of property
already in public use for a more necessary publlc
use. Basically, they follow the law as it 1is today.
Any use by a public entity 1s more necessary than a
use by & private entity. Any use by the State, sub-
Ject to apecified.limitations, is considered more

necessary than & use by & private public entity.

However, there has been & substantial change
from the draft as originaily presented to the Law
Revision Commission., Section 1240.660 of the origi-~
nal draft provided that certain local public entitles
could not condemn the property of other local public
entities. For example, a county could not condemn

c¢ity property for a courthouse, and the city could
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not condemn county preperty. In other words, each
local agency's property was {mmune from a taking for
*J&'moré necesaary_public use by some other locel.

agency. 'This section 1s not included in A B 1l.

We believe 1t should be included. Other-
‘wise, we may be faced with & situation where the
. County seeks to condemn City property, or the City
geeks to condemn County property. Particularly,
"eould this happen if the Board of Supervisors de-
cides that a particular public use by the City, such
ag a landfill, or some other use that thé constitu-
'ents oppose, should be defeated by a County acquisi-

tion for parks, cpen space, or what—have-you.

Though different public entitles should not
oppose each other on that level, we all should re-
member the annexatlon wars that occurred from ten to

twenty years ago.

o For thie reason we suggest that 1240.660 be
once again placed in the Fminent Domain Laws so that
the law provides that one local public entity may
not condenn property of another local public entity.

Unseemly conflicts between governmental agencles

‘will toereby be avoided.
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Sections 1245.210 - 1245,260

) These sections specify what must be con-
————tained-in the resolution or ordinance suthorizing the
condemnation, wnich must be passed before a condemna-

tion action may be commenced.

With respect to local publlic entitiéa, sucﬁ
.as this City, the resolution or ordinance must be
passed by the governing body, the City Council. We
suggest that an amendment be propoéed to allow this
authority to be delegated, within reasonalble stand-
ards. For example, iAf the Councll of the City of Los
Angeles has approved the bonstruction of a particular
pfoject, aleong & general alignment which requires the
acquisition of private property, we do not belleve it
should be necessary for the Council to also approve
the condemnatlon ordinance. We belleve this could be
done by a subsidiary body, or by an appointive offi-
cer, and the Legislative Body need not be faced with
this problem in every case. This would allow more
eipeditious modification of acquisitions as the ex-
jgencies of the project, or its design, require. It
ﬁould allow the public agency to better react to the
desires of the property owner, by enlarging or re-

b

ducing the size of the acguisition.
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Section 1245.230

_ This section states the contents of the réa-

~61ution or ordinance authorizing the condemnation. .
It specifies the particular things which must be in
such a resolution or ordinance. Though this office
belleves the recitation_is generally unnecessary, it

is not of suf:;cient importance to make an issue of.

However, we do wish to call your attention
| to subdivision A, which provides that not only must
" the ordinance contain a statement of the use for

which the property is to be taken, but alsc reference
to a statute that authorizea such taking. At this
ﬁiﬁé the proposed atatute which we would cite would
be Section 37350.5, to be added to the Government
Code by Section 32 of Assembly B1ll 278. Said sec-
tion will read: "A clty may acquire by Eminent
Domain any property necessary to carfy out any of
its powers or functions." So long as 37350.3 rends
as it 48 presently drafted in A B 278, this City,
aﬂ; eities in general, have no difficulty with the
provision requiring us to refer to a statute author-
izing us to acquire property by Eminent Domain.
Should aaid_aection bes modified, Section 12H5.230(&}

may be objecticnable, depending upon the modification.
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Sectlon 1250.320

This section states what must be 1nclﬁded in
“fhe answer «f an owner, when he aniawers the condemna-
tion_complaint. According to the section, the owner
‘need only state the nature ﬁnd e¢xtent of his interest
in the property &racribed in the complaint. We be-
lieve the defendant should also be required to state
-tha kind of damages -~ but not necessarily the amount

- ¥hlch he claims to be entitled to.

Under the wording of the section the plain-
tiff will have no ldea, absent discovery proceedings
or other information received voluntarily from de-
rendant, of the claims which defendant has. We do
not knnw whether he claims loss of businc:ess, sever-
ance damages, preconcennation datages, or what., We
suggeat 1250.320 should therefore require the answer
to contain, among other matters, a general statement
of the nature of the injuries suffered or damages

sought to be recovered, but not the amount therecof,

Section 1250.360

This sectlon refers to the grounds for ob-
Jecting to the right to take, One of those grounds

is that the property 1s not to be devoted to the pub-
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1ic purpose within seven years, or such lsnger perilod
as 1srreasoﬁab1e. In our comments to Section 1240.210-

~ —1240,240, we comment regarding the restrictions in
pequiring property for future use, Should the Legis-
lature medify the proposed provisions relating to
future use, 1t should also modlfy 1250.360(d).

 Seetion 1250.410

This section is the equivalent of Californi:
Code of Civil Procedure Section 1249.3. These sections
essentially provide that the condemnor must make a
written c¢ffer prior to trial (final offerJ‘and the con-
demnee shall make a2 written demand prior to trial. If
the court, following the Judgment, flnds that the con-
demnor's offer is unreascnable, and the con@emnee's
offer is reascaable, then the court awards actual
gttorneys' fees, appraisal fees, and other experta!

. fees to the condemnee, payable by the condemnor.

The object of this legislation 1s to en-
courage settlements. One way of encouraging such
gettlenents is penallizing a condemnor which is un-

willing to compromise.
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The City of Los Angeles, and most other pub-
1ic agencies, opposed this Bill when it was proposed
~3n 1974, It was nevartheless passed and signed by
the Governor. There appears to be no likelihood that

rit can he reversed.

_ However, the ﬁrocedure specified in A B 1l
-for making théifinal offer and demand 1s somevhat
cumbersome in Los Angeles County, This 1s because
Loas Angeles County utilizés 4¢3 own discovery pro-
cedure in Eminent Domain. In Les Angeleg County
there are two pretrials and an exchange of appraisal
'geporta. There are alsolmand&tory gettlement con-
ferences whereby the court aids the parties in set-
tlement. The system spelled out in 1249.3, and pro-
posed Seotioun 1250.410, does not harmonize with the
system utilized in Loa Angeles County. Thereforas,
gimilar to the exception provided in Sectlon 1258,
300, we suggest a subdivision (c) be added toO 1250.
310 which reads: nrhe Superior Court in ‘any county
may provide by court rule a procedure for the making
of offers and the making of demands which shall be
used in lieu of the procedure 5pecified herein if the
Judicial Counsel finds that such procedurs serves the
game purpose and 15 &an adequate substltute for the

procedure provided by this Article.”
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Sections 1255.010 ~ 1255.020

These secticna are part'of the provisions
_reiating +to Orders of Immediate Poasession. In
general, Orders of Immediate Possession for all

projects are authorized, not merely for rights of

way and reservoirs. This is highly desirable. It

| 18 needed by the Clty in order that some projects

" pequiring an accumulatlon of parcels nﬁt be
stalled for a year or more because of an unreason-

" gble demand by a property owner, or capitulation
to him by paying an excessive price. In general,
tnese 5ect10ns are nighly desirable, and there is

"support for this change by both public entities and
private condemnors (public utilities). The objec~
tions which this office has to the sectlons are
relatively minor, our major objections having been

taken care of by the Law Revision Commisajon.

With respect to Section 1255,020, it pro-
posed that a written statement or suzmary of the
ﬁaais for the sppraisal be filed with the deposit
of probable just compensation, a prerequisite to
obtaining possession priof to judgment., We feel

] this provision 1s unnecessary. First of all, the

owner has already received "a written statement of,
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and summary of the basis for, the amouﬁt it estab-
liqhed as Just conpensation.,” This statement was

_gurnished pursuant to Government Code 7267.2, and
i8 @ prerequisite to negotiation. We feel there
418 no necessity for filing duplicate coples or
subastitute copies of thils summary with the court,
particulariy i1f the owﬁer does not desire such a

" gummary. Of course, the owner should have & right
to demand a summary be furnished to him, but we do

| not belleve it should be & requirement in every

case, absent a request.

The modification we suggest should not ad-
ferﬂely affect any person's rights to information
or due preocess; it should merely reduce the amount

of paper produced in Eminent Domain proceedings.

Section 1255.075

26.

This section generally requires that the de-

posit made by the Plaintiff to obtain possession may

be invested for the benefit of the Defendants, 1f so

ordered by the court. If the Defendant moves for
auch an order and it is granted, this has the sanme

affect a8 a withdrawal of the funds on deposit.
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- *

Prankly, 1t would appear that this Sectlon

is degirable for & condemnor, in that it provides an
—alternative procedure for cutting off 1nterest pay-
ments by the condemnor. lHowever, we understand the
County authorities are quite disturbed about this
section, because 1t allows the court to direct the
Treasufer how to invest money in the Treasurer's
ﬁossession, and further, a different type of invest-
ment may be required as to each condemnee, depending
on what he asked for., The County is concerned aboutb
the bookkeeping problems this could cause. PFor ex-

" ample, the County belleves it might be required to
inveat in Treasury Bills, U. S. Government Bonds, or
various and sundry éifferent types of bank or savinga

and loan accounts.

Perhaps, the section shoulé specify the
- type of investment which could be demanded, or
specify that all funds shall be invested in a partic-
ular type of lnvestment, ahd limited as to the number

of different types.

Section 1255.420

™his is one of the sections in very in-

portant Article 3 of the proposed Act. Sections
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1255.410-1255.460 grant the condemnors a right to take
possesasion prior to judgment 1in ahy-case where property
1s needed for public use. At this time the right of
possession g;ior to judgment wmay be acquired only for
rights of way and for reservoirs., This means that 1lm-
portant public projects, such as sewer dispesal plants,

fire stations, schools, must be delayed until triel has

been held in &ll cases.

- ¥e are advised that public agencies as well
as private condemnors - public utilitles - are in faver
of A B 11 because it grants this right. They consider

" the right to immediate possession following the service
of Summons and Complaint of greaﬁ importance because
public projects can commence sconer, allowing better
service to be given, and preventing increases in cost

..due to the inflationary spiral.

The City of Los Angeles alsc needs this
right.

& However, there are some objectionable fea-
tures in these sections, whiph should be corrected,
Opne 1s in 1255.420 where the court may stay the Order
of Immediate Possession if it will cause a substantlal

hardship to the Defendant, unless it finds that the
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cohdemnor needs possession of the property, and that

the condemnor would suffer & substantial hardship 1f
—the Order were stayed. The term "subatantial hard-

ghip¥ 1s not capable of preclse definition. For ex-

ample, if the hardship to be suffered by the condem-

nor is that it cannot provide the right of way for

the contractor, and hence will pay the contractor dam-
: ﬁg&s, is such hardship sub stantial? I do not beliave

this question can be answered categorically.

In order that condemnors can be assured of
possession of the right of way by a definite date, the
power to stay the Order of Immediate Possession be-
cﬁuse of the condemnee's hardship should be removed,
or at the very least restricted as to time. Perhaps,
for substantial hardship, & thirty to sixty day exten-
sion could be given. But it should be noted that un-
. der Section 1255.450 provides for not leas than ninety
days notlce to require the.vacation of a resldence, or

a business or a farm operation.

In short, we believe that condemnors re-~
quire greater assurances that they can obtain the land
needed for public projects, and, therefore, the right
tb stay the effective date of an Order of Possession

should be limited.
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Except &s stated above, we believe these

sections of A B 11 should be supported.

Secﬁion 1260.210

, Section 1260,210 changes the existing law
in subdivision (b) in that it provides that neither
party in &an Eminent Domain ection has the burden of
proof. Today, the court instructs that the burden of

proof is upon the owner, and not the condemnor.

We believe that the burden of proof should
remain upon the owner. Under subdivision (a) the
owner commences and concludes the giving of evidence
ﬁnd the arguments. Because this effectively glves
the owner twice the condemnor's opportunity to con-
vince the court or jury, the cautionary instruction

48 warranted.

. Section 1263.205

| This section defines the meaning ol the
word "improvements" which the condemnor must pay for
whén land is taken for a public impprovement. The sec-
tion defines "ymprovement” as 1nclﬁding "any facillty,
machinery, or equipment installed for use on property
taken by Eminent Domain . . . that cannot be removed

without a substantial economic loss or without sub-
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gtantial damage to the property on which 1t is in-

stalled, regardless of the method'of installation,”

broaden the definition of "fixtures" which are gener-
ally considered to be items which are placed upen a
property with intent that they remain in a fixed loca-
tion so long as the owner of the fixture remains on
the property. 1263.205 would seem to expand this def-
fnition to include any item of property which cannot
be removed without "a substantial economlic loss." TFor
'example, is an 1nvehtory of grocerles, drugs, Or other
. gmall value items an improvement under this definition?
¥e would suggest that an attempt be made to have the
section amended to provide either (1) that an improve-
went pertaining to the realty includes any facility,
machinery or eguipment fnastalled for permanent use
upon the property regardless of the method of in-
" sgtallation; or (2) adding the phrase to the existing
definition: | _

"but not including any items

placed on the property for the

purpose of sale, or induecing

the sale of similar items, to

the public."
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3.270

Fa X |
e

Tils aection affects the right and power

i

. T
agtiocn is

HA

of a puoiic entity to take only z portion of a
buildlng. o thia-bims where & right of way boundary
goes througn an inmgrovement, the City oftan deter-
mines to acgulre only the porticn within the right of
way, and cubt that portion from the balance of the
bullding. Thereafter, the remainder cutslide of the

right of way 12 supported by shoring.

Generally, however, the Clity seeks to have
the owner remodel the bullding, with the City paying

" the cost.

Wheres not economically feasible the City
wlll seex the right to take the entire building rather
than only the portion within the right of way.

This section gilives the powsr Lo the court
to determine whether all or a part of the building
shall ve talken. It does Bo with an inatructlon that
the determination be based upon a Iinding "that jus-

tice s8¢ requires.”

This section therefore remcves soms of the

discretion City Officials previously had %o determine
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-

¢he nature of an acquisition for public use, whether
the whole of a property or only & portion., It does
-—g0-with standarde which are extfemely vague, and
vhich will involve quesﬁions of personsal preference
of thé owner, personal abilitles of the ownar, and
many other factors asideAfrom the economics of the
éituation and whether or not the remaining property
gill be ussble following the acquislitlon and con-
struction of the puvlic improvement. We would sug-
gest tﬁ&t the test should be whether fShe rermalnder of
the puilding will be an "uneconomic remnant® and only
1n that case may the owner require the taking of the
entire building. These words would make the provi-
nions relative to a taking of the entirety of a
building consiztent with Qovernment Code Seotion
4267.7 dealin; with the taking of an entire parcel of
la:; 1 vwhen only a smali portion is required by the

7"public.

Section 12063,420

’ Thip section defines "damage to the remoin-
de1,™ which the condemnor must pay. This type of dam-
agé i3 normally known as 'peverance danage." The sec-

tion provides that 1t i the damage caused by the sev-

erance of the romainder from the part taken, and the
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conétruction and use of the prolject in the mamnner ﬁro—
posed “"whether or not the damage is caused by & portion
of the project located on the part taken." The way
this section i drafted, it could well expand present
law. Today, damages resulting from construetion and
use of the project are not payable unless a portion ol
the property of the defendant is actually taken for the
project. This qualification is not contained in 1253,
X20. Hence, 1t can be argued that where property 1s
damaged by the "construction and use of the project”
there 1s a taeking in eminent domain, and the City 1s
pubject to sult for inverse condemnation. For this
reason, 1263.420 should have & provision added follow-

ing ﬁaragraph (b) as follows:

“provided that a portion of the
property 1is actually taken for

the project.”

‘sectlon 1263.510

o This section adds to the compensation pay-
able on eminent domain the "loss of goodwill" suffered
by a businessman if he cannot relocate his business.
We belleve that this provision should be opposed. We

believe it should be deleted.
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The reason 1t should be dekted is thai the
definition of "goodwill" doea not 6n1y include the ex-
_1peat§tion of patronage resulting from the pusiness lo~
ecation, but also from the skill and management abllity

_ of the owner. We do not believe we should have 42

*

sompensate tne owner for a transitory lost of husinees

- gbodwill, vhen by his gkill and goodwlll he could ro-

cover that.

Further, payment for loss of goodwlll is
not common in the United States. Under Feleral Relo-
cation Assistance Law, and California Relocation
Assistance L&w, a businessman who will lose hip good-
vill {cannot relocate without a substantial loss of
patroﬁaga) 48 entitled to compensation measured by one
year's net income from the business. This 1s the
total reimbursement the State .(ould obtaln on projects

_where Federal asslstance 18 forthcoming., We do not
believe that the State should volunteer to pa} more
than the amounts payable under Relocatlon Assistance

LEWE .

If Section 1263.510 is adopted, it will
substantially increase the award which must be paid
whenever & business property 1s acquired, to the det-

riment of the poneral taxpayers. Tt will increasa
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the cost of litigatlion because valnation‘of goodwill

is a‘complex matter. It is measured by the value of
-—~the expectancy of continued business, & thing which

i3 difficult to appraise; Further, there are no com-

parables or other fixed guldes for this appralsal, and

1t would be difficult to resolve conflicting opinions

and settle litigation.

In our view the fixed standard in Govern-
ment Code 7262 {(Relocation Assistance) is far prefer-
sble to atterpting to determine whether & buslness has
goodwill, whether sald goodwill 18 transférable to a

new location, and then determining the value of it.

Section 1263.610

mhis section is a highly desirable section

in that it allows the City to do remodeling work on a

vemainder of & building, 1if & portion of the bulldiug
riwas required to be taken for the project. This willl

2llow tne City to reduce the cost of public projecta -
pecause only a portlon instead of an entire bullding
need be tsken - and preserve needed housing or busi-

ness propertles.

However, the City may only do guch work 1f

the owner agrees. 1f the owner dces not agree the
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City may well be compelled to take the entire property
because shoring the remainder may be impractical or may
cause the remainder to become a nulsance to‘the'érea;
fherefore, provision should be inserted to alldw the
City, at least in soue cases, to do the remodeling wory

without the agreement of the owner.

Section 1268.030

This section provides rdf the lssuance of a
Final Order of Condemnation. We object, however, tb
.the fact that the Order of Condemnation may not be
4{ssued until such time as there 13 a "final judgment."
Final Judgment is defined in Section 1235.120 as a
judgment when there 15 no possibility of direct
attack, including "by way of appesal." The effect,
then, of 1268.030 is that the Final Order of Condemna-
tion cannot be obtalned until all appellate proceed-
ings are completed. This-could seriously inconvenlence
public entltles, and could prevent them having the
title necessary for the construction of a project, per-
haps thereby regquiring construction to await the con-
clusion of the case oOn appeal. For example, in &
ugubstitute condemnation" situatlon without a final
order of condemnatlon, the condemning agencﬁ may be

unable to give good title to the owner of the
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'nécessary property.” This may hold up fhe censtrue—

tion of the project for two to thfee years, Thils
ﬂwgpouig“gctrbe pernitted, especlally when the owner of

the "substitute property" is merely seeking additional

compensation on appeal.

We believe that 1268,030 should be modified
go that the final order may be obtalned any time fol-
lowing Judgment, when compensation has been paid or
deposited into court, '

Section 1268.130

We recommend that this sectlon be deleted.

It‘provides that the court, following judgment, may

. nrﬁeé an increase or decrease in the amount deposited
with the court, and which was deposited after Judgment
for the purpoaé of obtaining posseasion pending appeal.
¥e can ses no occasion for having this provision in the

" law. Once judgment has been entered, the amount de-
posited should be the amount neceesary to fully satlsfy
the judgment. Until that judgment is vacated, we do
pot see why the court should have power to elther in-

erease or decrease the amount of deposit.

Section 12638.430

We believe the Legislature should adopt &
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new scheme for the refund of taxes pald Ey an owner
when those tzaxesa were subjlect to éancellation becausge
_Tgrwaéquisition by LEminent Domain. We see no reason
why such sum should be pald as cost, because gener-
ally by the time cosﬁs must be awarded the County
Assessor has not made ardetermination ¢f the assersed
ialue applicah;? to a paftial take. Therefore, the
amount of taxes must he estimated by the parties,
costs pald, and thereafter the condemning agency
élaims'ﬁ refund under Revenue and Taxation Code Sec-

tion 50%6.3.

We would suggzest that the costs not include
the taxes which should have been cancelled but wers
paid. Rather, the owner should be given a right to
elaim a refund of those taxes, a thing he is pre-
eluded from doing by the terms of Revenue and Tax-

_ ation Code Section 5096.3. Both proposed Section
1268.430 and Revenue and Taxation Code Section 5096.3
ghorld be amended,

In conclusicn, we belleve that many of the
provisions o¢f A B 11 are desirable, but particularly
the provision relating to possession prior to judgment

in all cases. However, we belleve the City should
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oppose some of the provisions and seek modification of

others, as set forth in this memorandum.

NLR: jm
385-5414

¢c to: Claude Hilker
~ James Pearson
Roger Weisnan
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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA
IN BANK
COUNTY OF SAN DIEGO,
Plaintiff and Respondent,
\ A ' L.A, 30371

JOHN M. MILLER, Super. Ct. No. 339813

Defendant and Appellant.

We determine whether the owner of an unexercised
option to purchase real property has & right to compen-
sation when the optioned property 1s taken through
the power of eminent domain.

For valuable consideration, appellant acquired
an option to purchase property. However, before the
option had been exercised, respondent county filed
s condemnation action to acquire the land, {Code Clv.

1
Proc., § 1237 et seq.) Appellant filed an answer

1/ After summons i{gsued, appellant attempted
to exercise his option, giving notice to the optionor.
However, his attempt was of no materianl legal effect.
Section 124G of the Code of Civil Procedure provides in
pertinent part: 'For the purpose of assessing compen-
sation and damages the right thereto shall be deemed 1O
have accrued at the date of the issuance of summons.

aak

{Fn. 1 continued.)



in the action (Code Civ. Proc., § 1246), alleging the
existence of his cpiion and Seeking compensation to
the extent the land's falr market value exceeds the
option exercise priéef

Eespcndent‘s motion for summary Judgment
was granted on the ground appelliant had no compensable
interest in the property. 1In reaching thls decision
Judge Froehlich thoughtfully declared: "{I] am having
8 little trouble ne?e because we &1l know that people
who. obtain options on‘property think they have an
interest 1n the property. As a matter of fact,
sometimes the acquisition of an option to acguire
real property can be an alternative way of purchasing
1t "

"I think an option should be a compengable
interest in land, but that doesn't appear to be the
iaw of the State . . . .

"Motion for summary judgment will be granted."

I

HEminent domain is the power of government

. + " Because appelliant's attempted exerclse followed
the issuance of summons in this action, his interest

in the property must be deemed solely that of a holder
of an unexercised option. {(Compare, State v. New Jersey
Zinc Co. (1963) 40 N.J. 560 [193 A.2d 244].)



to take private property for publiic use. While 1t

is a power inherent in the state as soverelgn

{Bauer v. County of Ventura (1955) 45 cal.2d 276,

282 [289 P.2d 1]), its exercise is not without

restrictions in both the California and United States

Constitutiona. "Privete property may be taken or

damaged for publie use only when Just compensation . . .
1t

has first been paid . . . « (Cal.Const., art. I,
§ 19.) 1In its original form this prohibition was

inéluded in the sentence enumerating man's cother
personal rights.g/ Similarly, the Fourteenth Amendment
to the United States Constitution mandates that the
state shall not take property without due process of
law, 1nclﬁding the requirement the state make Just
compensation to the owner of property taken. (People
ex rel, Dept. Fub. Wks. v. Lynbar, Inc. (1967) 253
Cal.App.2d 870, 880 [62 Cal.Rptr. 320].)

To be constltutionally entitled to compen-

sation, the claimant customarily must show he owned

2/ "No person shall be subject to be twice
put in jeopardy for the seme offense; nor shall he
be compelled, in any criminal case, to be & witness
against himself, nor be deprived of life, liberty,
or property, without due process of law; nor shall
private property be taken for public use without just
compensation." (Cal.Const. of 1B49, art. 1, § 8; see
also Lynch v. Household Finance Corp. £1972} 405 U.S,
538, 552 [92 S.Ct., 1113, 31 L.Ed.2d 424].)



a property lateresit taken by Lhe state. Interests
held to constltute property for condemnation compen-

sation purposes include: fee interests (Brick v.

Cazaux (1937) 9 Cal.2d 549 [Tl P.2d 588]1); leaseholds

{San Franclsco Bay Aree Rapld Transit Dist. v.
McKeegan {1968) 265 Cal.App.2d 263 [71 Cal.Rptr.
2041} ; easements (People ex rel. Dept., Pub, Wks. v.
L.A. County Flood etc. Dist. (1967) 254 Cal.App.2d 470
[62 Cal.Rptr. 28?]}5 rights-of-way (City of Long Beach

v. Pacific Elec. Ry. Co. (1955} 44 cal.2d 599 [2B83 P.2d
1036]); and, most recently, bullding restrictions

(Southern Celifornis Edison Company v. Bourgerie (1973}
9 Cal.3d 169 [107 Cal.Rptr. 76, 507 P.2d 964)).

An optlion, when supported by consideration,
is & contract by which an owner gives another the
exclusive right to purchese hls property for a stipulated
price within a specified tlme. (Caras v. Parker (1957)
149 Cal.App.2d 621, 626 [309 P.2d 104],) 1t is a
right acquired by contract to accept or reject a
present offer within o limited time in the future.
(Brickell v, Atlas Assur, Co.,, Ltd. {1%909) 10 Cal.

App. 17, 22 [101 P, 16].)
This right to purchase created by an option

is a substantial one. It 1s irrevocable by the



optionor (Adams v. Willlams Resoris, Ine. (1962} 210
Cal.App.2d U456, 462 {26 Cal.Rptr. 656]), and may be
exercised against his successors followlng his death
(Bard v. Kent (19&23'L9 Cal.2d Uhg, 452 [122 P.2d
8, 139 A.L.R. 1032}}. Further, when reccrded, the
option creates & cloud on the opticnor's title for
one year following expiration. ({CZiv. Code, § 1213.5.)
Finaiiy, unless the agreement provides to the contrary,
an option is generally assignable {Mott v. Cline {1927}
200 -Cal. 434, 450 {253 P, 718]; see generally, Cal.
Real Estate Sales Transactions (Cont,Ed.Bar 1967)
§ 7.16, p. 263, and cases cited therein); and for
tex purposes, the assignment is treated as a sale
of the land by the optionee. (See, I.R.C., § 1234{a);
and Fed. Tax Reg. § 1.123#51.)
1T

Historicelly, courts have taken the position
that compensation shall not be granted the holder
of an unexercised option to purchase. Thus, in Taggarts
Paper Co. v. State of New York {1919) 187 App.Div.
843, B47-849, the court held that the holder of a
bare option to purchase "hagd no interest in the land
itself gnd no claim agalnst the State for its condem-

nation." (ld. at p. B48; see also, Carroll v. City



of louisville (Ky. 1942) 354 S5.W.2d4 291; Cravero v.
Florida State Turnpike Authority {Fla. 1956) 91

S50.2d 312.) Similarly, in Ccrnell—Andrewé Smelting
Co. v. Boston & P.R.Eﬂ (1911) 209 Mass, 298 [g95

N.E. 887], where the option to purchase waes created
in conjunction with the optlonee's lease of the
property, the court concluded the optlon created no
compénsable property interest in the lessee-optionee.
"[A]lthough the insertion in a lease of an option
giving to the lessee Qt his option a right to buy the
fee adds to the value of the lessee's rights under
the lease, 1t is no part of the lessee's estate in the

land. It is a contract right and nothing more . . . ."

(Ig. at pp. 306-307.)

California Courts of Appeal have followed
this early view denying compensation for an option
to purchase, Thus, in East Bay Municipal Utility
Dist. v. Kieffer (1929) 99 Cal.App. 240 [278 P. 476],
it was stated that the holder of a mere optlon to
purchase land being condemned was not entitled to
any part of the sward. {See elso, People v. Ocean

2/
Shore R.R. Co. (1949} 90 Cal.App.2d 464 {203 P.2d 579].)

. 2/ In Kieffer, the defendant was the owner
of the condemned lend and the holder of an unexercised

(Fn. 2 continued,)



Similarly, dicta 1n Shaeffer v. State of California
(1972} 22 Cel.App.3d 1017, 1G21-1022 [99 Cel,.Rptr.
861}, suggests the lsssee-optionee should be denied
compensation,

Déspite this early view throughout the
country denylng compensation, substantial exceptlons
allowing compensatlion have been recognized in recent
years, A mejority cof courts has departed from the

rule enunclated in Cornell-Andrews Smelting Co.,

now awarding damages tc the holder of an option to
purchese when the option was created in conjunction
with & leasehold estete. (See, e.g., Sholom, Inc.
v. State Roads Commission (Md. 1967) 229 A.2d 576;
Nicholson ;. Weaver (9th Cir. 1952) 194 r.2d 80#4; 23
Tracts of Land v. Unlted States (6th Cir. 1949} 177
F.2d 967; Cullen & V. Co. v. Bender Co. {1930} 122
Ohio 8t. 82 [170 N.E. 633]; cf.: City of Ashland

option to purchase land adjacent to 1t. In additlon

to the award for the condemned land, defendant sought
gseverance damages for the optioned property. The Court
of Appeal concluded he was not entitled, as an optionee,
to any part of the condemnation award when the optiloned
property was taken. (99 Cal.App. at p. 246.) This
breoad conclusion was fellowed wlth little discussion

in People v, OUcean Shore R.R. Co., supra, 90 Cal.App.

2a 464, 469.



v. Kittle {Ky. 1961) 347 5.¥.2d 572; Phillips Petroleum
Co. v. City of Omahs (1960 171 Neb. 457 {106 N.W.2d
72714}

Similarly, courts now allow compensation
to the holdef of an opiian to renew & lease, (See,
e.g., Canterbury Realty Co. v. 1ves (1966) 153 Conn,
377 {216 A.2d 426}; Land Clearance for Redevelop. Corp.
v. Doernhoefer {Mo. 1965) 389 s5.W.2d T80; United States
v. Certain Land {M.D.Ala. 1963) 214 F.Supp. 148; State
v. Carison (1958) 83 Ariz. 363 [321 P.2d 1025]; United
States v. 70.39 Acres of Land (S.D.Cal, 1958) 164 F.
Supp. 451.)

{n at least one state the holder of a bare
opticn to purchase land has been held entitled to
share in the condemnation proceeds. (See Synes Appeal
(In re Petition of Governof Mifflin Joint School
Authority) (1960) 4ol Pa. 337 [164 A,2d4 221].)

Recent Celifornia cases have also demonstrated
increased recognition of certain optlon holder's rights
to compensation. Thus, in State of California v,
Whitlow {1966) 243 Cal.App.2d 490 [52 Cal.Rptr. 3361,
it was held that compensation should be awarded to
s lesgee for his unexercised option to renew his lesse

(see also People ex rel. Dept. of Water Resources v.

o



Gianni {1972) 29 Cal.App.3d 151 [10% Cal.Rptr. 248];
San Frenclzco Bay fAreses Rapld Transit Dist, v.
McKeegan, supra, 26% Cel.App.2d 253, 272 {71 Cal.
Bptr. 2041); and in Cinmark Investment o, v. Reichard
(1966) 246 Cal.ﬁpPHEﬁ.QQE 54 Cal,Rpir. B10], it was
decided that when a portlen of land subJect t0 an
unexercised option was condemnsd, the optionee was
entitled to offset the award agﬁinst the purchasge
price. .
| III

Important changes have occurred in eminent
domain law weakening the legal foundatlon of the
Court of Appeal cases denying recovery to the ocptionee
and eroding thelr authority. The decislon in Kieffer--
consistent with decisions of other Jurlsdictions at
that time-~turned on appllication of the so~called
"property interest-contractual right" test which in
turn depended on cormon law concepts of property.

( Humphries, Compensgability in Fminent Domain of Lessee's

Option to Purchase {1968) 25 Wash. & Lee L.Rev. 102;

Waldman, Righis of Optionee to Compensation in a

Condemnation Proceeding When Option is Exercised

After the Taking (1968) 14 Wayne L.Rev. 660, 666,)

Because the Kleffer court concliuded an option created



no traditional property interest in the land--only
contractual rights-~it held there coul§ be no compen~-
sation. (929 Cal.App. &t op. 2&6~2£?a}d/

We do not dispute the tecinnlcal correctness
of the Kieffer court's conclusicn that--applylng
traditionai common law concepts of property--the
option creates in the optionee no estate as such in
the land. (Cf. Lesiie v. Federal Finance Co., Inc.
(1939) 14 Cai.2d 73, B0 [92 P.2d 906].) However, this
test ig no longer conélusive.

Recent declsions, both of this and of the
federal courts, have held the property-contract
labelling process 1s not necessarlly determinative
In questions of due process compensation. Instead,
compensation lssues should be decided on considerations
of fairnese and public poliry. "The constitutional

requlrement of Just compensatlon derives as much content

%f Bimilarly, the Ocean Shore daclsion depends

on applica lon of this property-contrect labelling test:
"I The pr&mary questlion here is the nature and extent

of Middleton's interest in the property at the time

¢f the taking by the state. I the agreecments

here constituted merely an option to purchase, then

the exact date of the taking by the state becomes

unimportant, as "The holder of an option to purchase

land being condemned has no interest in the land which

will entitle him to compensation . . . ." {Citations.]'"

(90 Cal.App.2d at o. 469,)

10



from the basic ecultable princinles of Falrness . . «
as it does from techalcal concepts of property law."
(United Statec v, Fuller (1673} 405 0.5, 488, 400

{93 5.Ct. 801, 35 n.5d.2d 16,7 "[Tlhe right *o
compensatién ig to be determined by whether the

cendemnation hag deprived the clisimant of a valuable

right rather than by whetner his right can technically
be called an 'estate' or 'interest' in land.” (United
States v, 53 1/4 Acres of Lend (2d Cir. 1943) 139

F.2d4 244, 247, 1talic§ added, )

In 1973, following the lead of the féderal 4
courts, this court expressly rejected the much criticized_/
property-contract labelling process, concluding that
compensability depends instead on considerations of
feirness and public poiicy. (Southern California
Edison Company v. Bourgerie, suprs, 9 Cal.la 169, 173~
175; of. Dillon v. Legg (1958) 68 cal.2d 728, 734 [69
Cal.Rptr. 72, 41 P.2d 912].)

We must therefore analyze the respective

positions of the government, the optionor and the

optlonee in the condemnation setting to determine if

4/ 3ee, e.g., Waldman, supra, 14 Wayne L.

Rev. 660, B66; Stosbuck, Condemnatlon of Rights the
Condemnee Holds Iin lands of Another ilg?oi 55 Towa

L.Rev, 293, 306.

ix



appellant has been deprived of a property right
compensablie by article 1, séctian 19.
CONDEMNOR

There 13-30 digscernible detriment
to the coﬁdemnor--whatever our holding-<because
appellant seeks only that portion of the totel
award exceeding his optioned purchase price,
Because this excess otherwise goes to the optionor,
no increase in thg total condemnation award will
result from allocatling compensation to the optionee.
This declsion will affect only the apportionment
of the eventual award for the total taking ameong
those incurring loss. Similarly, while in some
instances concern may be Justified from fear the
condemnees may increaze the eventual condemnation
award by collusive action, the limited scope of the
relief sought in this case precludes sueh concern.
OPTIONOR

uring the 1ife of the option, the optlonor
cen have no reasonahle expectation of receiving s
) purchaselprice exceeding that specified in the option.

Hl1s sale of the opticn--freezing the maximum sale

,\ price of the land to the optioned price--has extinguished

\1 any such expectation.

12



The optlonse, pursuant to his acguired right,
clearly expects to rerlize any value in excess
of the optloned price and often--as here--will expend
conslderable time and expense in furtherdng this
expectation. To deny the optionee participation
in the condemnation award under such circumstances
provides the optionor &n ineguitable and unjustifieble
windfall. It sérips the optionee of the expected
benefit of his b&rgaiﬁed right, while relieving the
optionor of his bargained duty at & profit. A paramount
purpose of eminent domeln law ls to do substantlal
Justice. (United States v, Miller {1943) 317 U.S.
369, 375 [63 s.Ct. 276, 87 L.Ed. 336].) Because
considerations of falrness with respect to the competing
interests of the optioner and optionee fall heavily
in favor of compensating the optionee, denying compen—
sation to the optlonee would defeat this purpose.
Finally, conslderations of public policy
dictate the optionee share ln the condemnation award.
Although tﬁe option has long been recognized in the

marketplace, increased complexity and severity of

. 5/ Appellant alleges he has spent in excess
of $30,000 seeking governmental approval of construction
of a planned unlt development on the optioned property.

13



land use laws and procedures have substantially
enhanced the imporfance of 1ts use. The option
has become a prevalent method for securing to &
potential land buyer the ability to ultimately
purchase the 1anﬁ~~wﬁile affording him the opportunity
to undertake and complete the often expensive and
lengthy process of determining whether his intended
use of the land will be permitted. {Cal. Real
Estate Sales Transactlons (Cont.Ed.Bar 1967)
§ 7.1, p. 253.) Buch efforts by the optionee frequently
increase the value of the optioned property, although
legal title remalns in the optionor. Given this
increased importance of the cptibn in the marketplace,
frustration of the process appears unwise.
CONCLUSION

Ve conciude that.the owner of an unexercised
option to purchese iand possesses a property right
which--1if taken by government--is compensable under
artlcle I, section 19, The measure of damage to the
optionee shall be the excess--if any--of the total
award above the optioned purchase price.

To the degree they are contrary to this
opinion, the followlng cases are disapproved: East Bay

Municipal Utility Dist. v. Kieffer, supra, 99 Cal.App.



240 People v. Ocean Shore B.K. Co., supra, 90
Cal.App.2d 464; Shaeffer v. State of California,
supra, 22 Cal.App.3d 1017.

The Judgment is reversed.

CLARK, J.
WE CONCUR:

WRIGHT, C.J.
McCOMB, J.
TOBRIRER, J.
MOSK, J.
SULLIVAN, J.
RICHARDSON, J.
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